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BAN HANG DA CAP TAIVIET NAM HIEN NAY

Ths. NGUYEN KHANH THU HANG, Ths. NGUYEN THI DOAN TRANG - i hoc Duy Tdn *

Nhitng ndm gdn ddy, hoat déng bdn hang da cdp & nudc ta dién ra rdt phiic tap, mét sé truong
hop lgi dung, Iy mé hinh bdn hang da cdp, bién tuéng, lam binh phong kinh doanh da cdp trd
hinh, lita déo dd gdy nhiéu biic xiic trong dur ludn xa héi, gdy khé khdn cho cdc co quan qudn
Iy nha nuéc. D€ tang cudng qudn Iy ciia Nha nude déi véi hoat dong kinh doanh ciia cdc doanh
nghiép bdn hang da cdp, cdn yéu cdu cdc doanh nghiép nay thuc hién ky quy tai ngdn hang

thuong mai hodc chi nhdnh Ngdn hang Nha nuéc.
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DEPOSIT OF MULTI-LEVEL MARKETING IN VIETNAM

Nguyen Khanh Thu Hang M.A, Nguyen Thi Doan
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In recent years, the activities in the form of
multi-level marketing have been taking place
complicatedly. There have been cases using
multi-level marketing model or its variations
as shields to frauds causing criticisms among
society and difficulties to state management.
Therefore, in order to strengthen state
management towards multi-level marketing
activities, they are required to make deposit at
commercial banks or branches of the State bank.
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Ky quy va lgi ich cta ky quy

Theo khoan 1, Diéu 330 tai Bo luat Dan sy nam
2015, viéc ky quy dwoc quy dinh nhu sau: Ky quy la
viéc bén c6 nghia vu giri mot khoan tién hodc kim khi
quy, da quy hoac gidy to c6 gia vao tai khoan phong
toa tai mot to chie tin dung dé bao dam viéc thuc hién
nghia vu; Treong hop bén c6 nghia vu khong thuec
hién hodc thiec hién khong diang nghia vu thi bén c6
quyén duoc to chiic tin dung noi ky quy thanh toan,
boi thuong thiét hai do bén cd nghia vu gy ra, sau khi
trte chi phi dich vu.

*Email: nquyenkhanhthuhang@gmail.com

Tién ky quy 1a khoan tién dam bao viéc thuc hién
cac nghia vu ctia doanh nghiép (DN) ban hang da
cap déi véi nguoi tham gia ban hang da cap va Nha
nudc trong cac truong hop quy dinh tai khoan 1 Biéu
53 Nghi dinh s& 40/2018/ND-CP ngay 12/3/2018 ctia
Chinh phu vé quan ly ban hang da cap. Tién gui ky
quy la mot loai tién giri khong ky han hodc c6 ky han
cua mot to chike tai ngan hang, nhdm dam bao viéc
thure hién mét nghia vu tai chinh cta t6 chiee d6 d6i voi
ngan hang va cac bén c6 lién quan.

Dich vu tién ky quy sé hd tro cho cac DN kinh
doanh ban hang da cap chiing minh duoc nang lwc tai
chinh ctia minh khi hoat dong tranh duwoc treong hop
cac cong ty, DN dwa vao hinh thitc kinh doanh da cap
nay dé€lira ddo khach hang cling nhw nhiing nhan vién
tham gia vao hoat dong ban hang da cip ctia cong ty
dé. Do vay, khi DN kinh doanh da cap ky quy thi DN
va td chirc ctia ho sé nhan dugc nhiing 1¢i ich va quyén
loi to 16n hon so véi viéc khong ky quy nhu: Tao duoc
uy tin d6i voi khach hang; kha nang sinh 10i ttr s6 dw
trong tai khoan; dam bao an toan cho sy phat trién ctia
to chirc, DN.

Hé so ky quy cia doanh nghiép ban hang da cap

Khi DN ban hang da cap cé nhu cau ky quy tai ngan
hang thuong mai (NHTM) hodc chi nhanh ngan hang
nudc ngoai, DN va ngan hang nhéan ky quy thuwee hién
giao két hop dong ky quy va lap uy nhiém chi trich
tién tir tai khoan tién guii thanh toan sang tai khoan ky
quy néu khach hang c6 tai khoan tai ngan hang nhan
ky quy.

Hop dong ky quy bao gom cac ndi dung chinh sau:
Teén, dia chi, nguoi dai dién hop phap cia DN; Tén, dia
chi, nguoi dai dién hop phap ciia ngan hang (hodc chi
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nhanh ngan hang) nhan ky quy; SO tién ky quy; Muc
dich ky quy; Lai suat tién guri ky quy; Hinh thire tra 1ai
tién ky quy; St dung tién ky quy; Rat tién ky quy; Tat
toan tai khoan ky quy; Trach nhiém ctia cac bén lién
quan va cac noi dung khac pht hop véi quy dinh cia
phap luat. DB&i véi khach hang chua ¢ tai khoan tai
ngan hang nhan kj quy, can lam ho so mé tai khoan
gom: Gidy dang ky thong tin tai khoan; h6 so minh
chiing tu cach phép ly cta to chiic; ho so minh ching
tw cach dai dién hop phap caa chu tai khoan va lap uy
nhiém chi trich tir tai khoan tién guii thanh toan khong
ky han sang tai khoan tién gtii ¢ ky han.

Theo khoan 2 Biéu 50 Nghi dinh s 40/2018/ND-CP
quy dinh: DN ban hang da cap c6 trach nhiém mé tai
khoan ky quy va ky quy mot khoan tién tuong duwong
5% von diéu 1é nhung khong thap hon 10 ty dong tai
mot NHTM hoac chi nhdnh ngan hang nude ngoai tai
Viét Nam. Vi vdy, DN can hoan thién ho so va thu tuc
mo tai khoan ky quy theo. Sau khi nhan du s6 tién ky
quy, ngan hang nhan ky quy hach toan tién ky quy vao
tai khoan tién ky quy bang VND, cip gidy xac nhan ky
quy cho DN. Lai suat tién ky quy do hai bén théa thuan
trong hop dong ky quy gitta DN va ngan hang nhan ky
quy dam bao phu hop véi quy dinh vé 1ai suat tién guei
bang VND ctia Ngan hang Nha nuéc (NHNN) trong
tlng thoi ky.

Lai sudt ky quy

Ttr ngay 18/01/2019, viéc xac nhan, quan ly tién
ky quy ctia DN ban hang da cdp duoc thuce hién theo
Thong tu sd 29/2018/TT-NHNN ngay 20/11/2018 ctia
NHNN huéng dan viéc xac nhan, quan ly tién ky
quy ctia DN ban hang da cap. Theo d6, Thong tu s6
29/2018/TT-NHNN quy dinh:

- Khi ¢6 nhu cau ky quy tai NHTM hodc chi nhanh
ngan hang nudc ngoai, DN va ngan hang nhan ky quy
giao két hop dong ky quy véi cac ndi dung chinh nhu:
Tén, dia chi, nguoi dai dién theo phap luat cia DN va
ngan hang; S6 tién ky quy; Lai suat tién gui ky quy...

- Khi DN thay d6i von diéu 1é va c6 nhu cau diéu
chinh s& tién ky quy, ngan hang nhan ky quy va DN
thuee hién stra d6i, bd sung hop dong ky quy hodc ky
két hop dong ky quy mai.

Rut tién ky quy

Trong qua trinh hoat dong néu DN ban hang da cap
bi thu hoi gidy phép, cham dit hoat dong... thi DN
nay hoan toan ¢ thé rat lai khoan tién da ky quy trudce
d6. Theo Nghi dinh s6 40/2018/ND-CP vé quan ly ban
hang da cdp. Khi DN ban hang da cdp muén rat khoan
tién da ky quy chi dugc riat trong cac truong hop sau:

- B6 Cong Thuong tir chéi cdp Gidy ching nhan
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déng ky hoat dong ban hang da cap cho DN.

- DN cham dut hoat dong ban hang da cap do Gidy
chiing nhan dang ky hoat dong ban hang da cap hét
hiéu lec ma khong duoc gia han hodc DN ty chap dat
hoat dong ban hang da cap hay Gidy chiing nhan dang
ky hoat dong da cap bi co quan c6 thdm quyén thu hoi
va da hoan thanh cdc trach nhiém quy dinh tai khoan 2
biéu 17 Nghi dinh S& 40/2018/ND-CP.

- DN da thuc hién ky quy theo quy dinh tai Diéu 50
Nghi dinh s 40/2018/ND-CP tai mot ngan hang hodc
chi nhanh ngéan hang khac. Khi thuc hién rut tién ky
quy theo quy dinh tai diém a khoan 1 Diéu nay, DN
phai cung cap cho ngan hang 01 ban chinh théng bao
tra lai ho so ctia Bo Cong Thuong theo quy dinh tai
khoan 3 Diéu 10 Nghi dinh s& 40/2018/ND-CP.

Khi thue hién rat tién ky quy theo quy dinh tai diém
b, diém c khoan 1 Diéu nay, DN phai cung cap cho
ngan hang 01 ban chinh van ban chdp thuan ctia Bo
Cong Thuong theo quy dinh tai khoan 3, khoan 4 Diéu
52 Nghi dinh s8 40/2018/ND-CP. Ngan hang noi DN
ky quy c6 trach nhiém xac nhan véi Bo Cong Thuong
béng van ban trudc khi cho phép DN rit tién ky quy.

Dich vu tién ky quy sé hé tro cho cac DN kinh
doanh ban hang da cap chitng minh dugc ning
luc tai chinh cia minh khi hoat déng tranh
dugc truong hop cac cong ty, DN dua vao hinh
thiic kinh doanh da cip nay dé Iira dao khach
hang ciing nhu nhitng nhan vién tham gia vao
hoat déng ban hang da cap cua céng ty dé.

Hé so'rut tién ky quy

Pé rut khoan tién da ky quy trudc day thi DN ban
hang da cap can hoan thién cac ho so can thiét theo quy
dinh ctia Nha nude. Sau thoi han 90 ngay ké tir ngay
Bo Cong Thuong ban hanh van ban xac nhan ti€p nhan
ho so thong bao cham dat hoat dong ban hang da cap
hodc ké tir ngay quyét dinh thu hoi gidy chiing nhan
dang ky hoat dong ban hang da cdp c6 hiéu luc va da
hoan thanh céc trach nhiém quy dinh tai khoan 2 Diéu
17 Nghi dinh s6 40/2018/ND-CP, DN béan hang da cap
c6 thé ndp ho so dé nghi rat tién ky quy téi Bo Cong
Thwong

HO6 so dé nghi rut tién ky quy bao gobm: Pon dé nghi
rat tién ky qu theo Mau s6 18 tai Phu luc ban hanh
kem theo Nghi dinh nay; Danh sach ngwoi tham gia
ban hang da cap dén thoi diém chdm dit hoat dong
ban hang da cap (tén, sd chitng minh nhan dan hoac
can cude cong dan hodc ho chiéu, dia chi, dién thoai,
s6 hop dong tham gia ban hang da cdp, ngay ky hop
dong, s6 thé thanh vién).




Thdi han tiép nhdn hé so dé nghi rat tién ky quy

Trong thoi han 5 ngay lam viéc ké tir ngay tiép nhan
ho so, Bo Cong Thuong cé trach nhiém kiém tra tinh
day du, hop 1€ cta ho so dé nghi rat tién ky quy ctia
DN ban hang da cap. Truong hop ho so chwa day du,
hop 1¢, Bd Cong Thuong thong béo bang van ban yéu
cau DN stra doi, bd sung ho so. Thoi han stta doi, bo
sung ho so khong qua 10 ngay lam viéc ké tir ngay Bo
Cong Thuong ban hanh thong bao. Trueong hop ho so
da day du, hop 1¢, Bo Cong Thuong thong bao cong
khai trén Trang Thong tin dién ti ctia Bo Cong Thurong
vé viéc cham dut hoat dong ban hang da cap va dé
nghi rat tién ky quy ctia DN.

Trong thoi han 30 ngay ké tir ngay B6 Cong Thuong
dang tai thong tin néu trén, nguoi tham gia ban hang da
cap va cac co quan c6 tham quyén xi ly vi pham trong
hoat dong ban hang da cap 6 trach nhiém thong béo
toi BO Cong Thuong vé viéc DN ban hang da cap chua
hoan thanh cac trach nhiém quy dinh tai khoan 2 Diéu
17 Nghi dinh s6 40/2018/ND-CP. Truong hop khong
c6 thong bao nao ctia nguoi tham gia ban hang da cap
hodc cac co quan cé tham quyén xtt ly vi pham trong
hoat dong ban hang da cap gui téi B0 Cong Thuong
(cu thé'1a Cuc Quan ly canh tranh) trong thoi han néu
trén, B Cong Thuong ban hanh van ban chap thuan
cho DN ban hang da cap rut tién ky quy.

Truong hop nhan duoc thong bao ctia nguroi tham
gia ban hang da cap trong thoi han néu trén, Cuc Quan
ly canh tranh tap hop cac thong bao ctia ngueoi tham gia
ban hang da cap va dé nghi DN ban hang da cap hoan
thanh nghia vu d6i véi nhiing nguoi tham gia d6. Sau
khi hoan thanh nghia vu d6i v6i nguoi tham gia, DN
ban hang da cip gui thong bao va kem theo xac nhan
cuia nguoi tham gia giri dén Cuc Quan ly canh tranh.
Sau khi kiém tra DN ban hang da cdp hoan thanh hét
nghia vu ctua minh thi Cuc Quan ly canh tranh ban
hanh vén ban chap thuan giai téa ky quy cho DN ban
hang da cap.

Thd tuc rat tién ky quy

Theo diém ¢, khoan 1 Diéu 51 Nghi dinh s6 40/2018/
ND-CP, thu tuc rut tién ky quy duoc quy dinh trong
treong hop: DN guii van ban dé nghi thay doi ky quy
kem theo ban chinh van ban xac nhan ky quy tai ngan
hang hoac chi nhanh ngan hang khac téi B6 Cong
Thuong (gui truee tiép hoac qua duong buu dién).
Trong thoi han 10 ngay lam viéc ké tir ngay nhéan duoc
ho so dé nghi thay d6i ky quy theo quy dinh tai diém
a khoan 1, Bo Cong Thuong gii van ban dé nghi ngan
hang, chi nhanh ngan hang noi DN thuc hién ky quy
mdi xac nhan vé tinh x4c thuc ctia van ban xac nhan
ky quy. Trong thoi han 10 ngay lam viéc ké tir ngay
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nhéan duoc xac nhan bang véan ban ctia ngan hang, chi
nhanh ngan hang noi DN thuwc hién ky quy méi, Bo
Cong Thuong ban hanh van ban chap thuan cho DN
ban hang da cap rat khoan tién ky quy cti.

Xirly khodn tién da ky quy

Theo khoan 1 Diéu 53 Nghi dinh s6 40/2018/ND-CP
quy dinh tién ky quy dugc st dung trong cac truong
hop sau:

- DN béan hang da cap chdm dut hoat dong ban
hang da cdp theo quy dinh tai khoan 1 Diéu 17 Nghi
dinh s6 40/2018/ND-CP nhung khong thuc hién day
da cac nghia vu lién quan dén hoat dong ban hang
da cap doi voi nguoi tham gia ban hang da cap va co
quyét dinh, ban an cé hiéu luc phap luét cta co quan cd
tham quyén vé viéc xtt ly cac tranh chdp gitta DN ban
hang da cap véi nguoi tham gia ban hang da cap lién
quan dén cac nghia vu do;

- DN chdm dut hoat dong ban hang da cdp nhung
khong chdp hanh quyét dinh xt phat vi pham trong
hoat ddng ban hang da cdp da cd hiéu luc ctia co quan
c6 tham quyén.

Truong hop so tién trén tai khoan ky quy ciia DN
khong du dé str dung chi tra theo yéu cau tai van ban
cua Bo Cong Thuong, ngan hang nhan ky quy phai co
véan ban thong bao cho co quan chiic nang biét va xr ly
theo van ban phan hoi cia B6 Cong Thuong.

Khi DN ban hang da cap cham dut hoat dong
nhung khong thuc hién day du cac nghia vu lién quan
dén hoat dong ban hang da cap doi voi nguoi tham gia
ban hang da cap, B Cong Thuong yéu cau trich tién
ky quy cho nguoi tham gia ban hang da cap hodc theo
quyét dinh xtt phat.

Két luan

Viéc ban hanh cac quy dinh lién quan dén hoat
dong ky quy d6i véi DN ban hang da cidp cua Nha
nudc 1a yéu cau cap thiét cho hoat dong nay. Doi véi
nhting DN kinh doanh da cdp da c6 hoat dong ky quy
tai ngan hang thi nhitng DN nay sé tao duoc niém tin
nhiéu hon va hoat dong ban hang da cdp hoat dong tot,
thu hat nhiéu d6i twong hon. Do vay, doi véi DN can
chirng minh nang luc tai chinh thong qua ky quy.
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